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I. Our reflection: Which legal tools could help to
create a borderless Europe?

Derogation Clauses in general

There are various tools of cross-border friendly legislation, today‘s focus 1s on derogation clauses:

Opening clause

(Granting of a derogation in Exception clause .
favour of another legislator) (Granting of a deviation authority Opening clause

in favour of the executive) (Grating of a temporary power of
derogation in favour of the executive )
L They could be
inserted on
various levels: International treaty law | Constitutional | Simple-Law Sub-legislative
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I. Our reflection: Which legal tools could help to
create a borderless Europe?

Status quo: Cross-Border Derogation Clauses

Towards deterritorialised cross-border coopertation: Derogation clauses for
cross-border situations without territorial / function differentiation criteria

v

No cross- Cross-border Cross-border Cross-border General
border derogation derogation derogation derogation
derogation clause based clause based clause without clause without
clause on territorial on functional any further any
restrictions restrictions restrictions restrictions
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I1. The legal framework for Derogation clauses
BEU law

Constitutional Principles (e.g. of conferral, subsidiarity, legal certainty)

Fundamental Freedoms
Cross-border element required to open the scope of application

Justification of unequal treatment based on public security, public order, public
health

No protection of national discrimination
EU-Citizenship
Coherence Principle (Art. 20 Charter on Fundamental Rights of the EU)
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I1. The legal framework for Derogation clauses

National Constitutional Law

Compliance with Constitutional Principles
Constitutional order of competences (Art. 70 seq., Art. 83 GG)
Principle of certainty (Art. 20 para. 3 GG)
Consistent integration of derogation clauses into the regulatory structure of ordinary law
(system justice imperative)
Compatability with fundamental rights, in particular the principle of equality (e. g. Art. 3 para. 1 GG),
non-discriminatory design

Obligation to act in accordance with international law, especially on the part of the executive - the
national legislator may (potentially) override international or EU-law
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I1. The legal framework for Derogation clauses

Internal Law

The respective specialized law can also set specific framework
conditions for the use of cross-border derogation clauses, in
particular

spectfic requirements for their purpose, which must be

Coherence and consistence with the general purpose of the
specialized law.
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ITI. Status futurus: Deterritorialised Derogation clauses

Legal impact of deterritorialised derogation clauses

Cross border derogation clauses with only functional restrictions will
allow to fix obstacles only in these specific cases.

Cross border derogation clauses without any further restrictions will
allow to fix cross-border obstacles in all cases covered by the specific law.

General derogation clauses without any cross-border element do
completely equalise cross-border situations and internal situations.
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ITI. Status futurus: Deterritorialised Derogation clauses

Legal rebound on fundamental freedoms, EU-citizenship and
national law

Dissolution of the cross-border element (as in the case of General
derogation clauses without any cross-border element) will deeply impact
the doctrine of the fundamental freedoms

Fundamental freedoms will also be applicable on all internal cases (so
called reverse discrimination cases)

Doubling the protection of all cases by precedental application of
EU-law and national constitutional law

EU-citizenship
further development of the Riuz-Zambrano ruling of the EC]J

National law: complete supremacy & PROJECT
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ITI. Status futurus: Deterritorialised Derogation clauses

Impact on institutional cross-border cooperation

With deterritorialized derogation clauses, cross-border cooperation is - in
fact and then also in law - no longer just a matter for border regions, but
ubiquitous.

This tool can help to dissolve the effect of marginalizing border regions.

A potentially quantitative accumulation in border regions can be regulated
in a decentralized manner with the help of onsite responsibilities 1n
border regions.
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IV. And more to come: Other Legal Tools of Cross-

Border-Friendly Legislation

Derogation clauses International Treaties

360° Monitoring of

Cross-Border Impact

problemativ norms Assessment
Stat pact
: \ Real-World Laboratory: _ impac
Unilater . border systet. Experimental Act: /ed to
temporary solutions for a { bordt = : ¢ 4
. Do systematic insertion o A
territorially limited are (planned y , , acles
experimentation clauses (see
B real-world laboratory law, see - , —
iy . coalition agreement in Germany)
coalition agreement in Germany)
\ ) examination in
Soluti Solution: Adres

process with the

Bilateral derogatit _«as€ 1n Solutre- {tual recognition in the extensive ¢ s=gal involverént of external
specialised law framework experts
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V. Summary

There are several tools potentially serving to create a borderless Europe, such as
international treaties, derogation clauses, an enhanced montoring and a cross-
border impact assessment.

Derogation clauses in several forms could be a useful tool to make several legal
systems legally compatible.

They have to respect several provisions of the legal framework of EU- and
national (constitutional) law:

Derogation clauses without any (further) borderspecific restrictions would have a
rebound on fundamental freedoms, EU-citizenship and national law:

It may have also rebounds to the institutional cross-border cooperation itself.
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THANK YOU!
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